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DECISIONAi\D ORDER

L Statement of theCase

The matter before the Board arises from an Enforcernent Petition ("*ition")t filed on or
about Septernber 6,2012, by American Fderation of Sato, County and Municipal Employees,
Distict Council20, Local 2921, AFL-CIO (*AFSCME'). AFSCME alleged that the Disrict of
Colnmbia Public Sohools (.'DCPS") failed to comply with the Board's July 2Q 2A12, Order in
Americmr Federation of Snte, Comty utd Mmicipal Emplolnes, Local 2921, AFLCIO v.
District of Columbia Public khaols,59 D.C. Reg. 11364, Slip. Op. No. 1299, PERB Case No.
05-U-19 (2012)2 (hereinafter "Slip Op. No. l2gg).3 DCPS did not file a response to
AFSCME's Petition

The questions before the Board are whefher DCPS failed to comply with the Board's
Order in Slip Op. No. 1299 and if so, \ilrhetlrcr PERB should erant AFSCME's Petition and seek
enforcement of the Order in the D.C. Superior Court in accordance with D.C. Official Code $ 1-

' The Board notes tbat AFSCME originally filed its Petition rmder PERB Case No. 05-IJ-19. Howevo, on October
1, 2014, PERB notified the parties that it had given the maner an enforcemerrt case nrmber, namely l2-E-10.2 Included r+'ith AFSCME's Pefition as Exhibii A
3 

@etition at 1-2).
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617.13@)4 and PERB Rule 560 et seq. For the r@sons stated below, the Board finds that DCPS
has not complied with paragraph 2' in the Order of Slip Op. No. 1299, and therefore hereby
grants AFSCME's Petition for Enforcement with regard to that paragraph- However, the Board
will not seek judicial enforcement of paragraphs 3,4,s,and 6 of its Order in Slip Op. No. 1299.

IL Background

Slip Op. No. 1299 in PERB Case No. 05-U-19 originated ftom an unfair labor practice
complaint filed by AFSCME on January '7,2A05, in which AFSCME allqed that in 2003" an
arbitration award ('Appleufiaite Auiard') orderd D(pS to bqin providing AFSCME with
proper notice prior to conducting rductions-in-force ('RIFS'). In 2004, DCPS conducted a RIF
without gling AFSCMEany prior notice. On June 15,20A4, AFSCME filed a group grievance
('Crriwancd') challenging the RIF, but on October l, 2C[,4, DCPS refirsed to process the
Grievanco. On January 1,2AO5, AFSCME filed its mfair labor practice complaint before PERB
aUeging that DCPS violated D.C. Otricial Code gg l-il7.A4@)(l) and (5) when it failed and
refused to process AFSCME's Crrievance, and when it faild to comply with the notice
requirements in the Applewhaite Award.6 DCPS did not file an answetr to the complaint, and
PERB assigndthematterto a hearing examiner.

In its July 26,2012 Decision and Order in PERB Case No. 05-U-19 (Slip Op. No. 1299),
the Board adopted the hearing oraminer's findingsT that (l) because DCPS did not file an
answer in the ese all of the material facts were deemed admittedt; (2) DCPS was bound by the
2003 Applewhaite Arrvard because it did not challenge or appeal the Awar{ nor did it seek
clarification of the Award's termse; (3) DCPS repudiated the partie' collective brgaining
agreernent and therefore commiud rmfair labor practice under D.C. Official Code $$ l-
617.04@)(1) and (5) when it failed and refirsed to process AFSCME's Grierrance and when it
failed to give AFSCME proper notice prior to its 2004 RF. r0

o D.C. Official C-ode $ l4l7.l3(b): "The Board may request the Superior conrt of the Dstrict of cohrmbia to
enforce any order issued prnsuant to this subchaper, including tlose for appropriate temporary relief or restraining
orders. No defense or objection to an order of tle Board *hall be considered by the Courg rmless srch defense or
objection was first rnged before the Board- ffus findings of the Board with respect to questions of fact shall be
conclusive if srpprted by substantial evidence on the record considered as a whole. The Court may grant such
teryorary relief or restraining order as it deems just and proper and enter a decree enforcing modi$ing and
enforcing as so modified or sering aside, in whole or in part, the order of the Board-"
' The Board notes that I and 7 of the Order in Slip Op. No. 1299 did not require any action by either of

Fe parties. Tberefore, the Board will not discuss those paragrapbs herein.
" AFSCME Local 2921 v. DCPS, supra, Op. No. 1299 at ps.l-3, PERB Case No. 05-U-19.
7 Id. at34,6.
s Id. at3 see also PERB Rule 520.7.
' Id. at2,4.
to Id. at 34 (citing tlniversity of the District of Columbia Facutty Associdion / NEA v. University af the Distict of
Colambia,39 D.C. Reg. 9628, Op. No. 320, PERB Case No. 92-A44 (2004) (holdinC that parties who arbitrate a
matter prusuant to a collective bargaining agreement are brmd by the arbihator's award); utd Americ*t Federation
of Govermnent Employees, Local 872 v. District of Cohrnbia Water md Sewer Authority,46 D.C. Reg 4398, Op.
No. 497, PERB Case No. 96-U-23 (1990 &olding fbat failing or refirsing to irylement an arbitration award
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Upon finding that the hearing sraminer's findings and recommendations were
resonablg supported by the record, and consistent with PERB precedent,rt the Board ordened
the following:

1. The Hearing E:raminer's Report and Recommendation is
adopted

The Distict of Columbia Public Schools will cease and desist
from violating D.C. Code $ l-617.0a(a)(l) and (5) bv retusing
to process group grievances filed by AFSCMEDistrict Council
20, Lo@l 2921 and by failing to comply with the Applewhaite
Award as it perains to notifications about reductions in force.

The District of Columbia Public Schools shall conspicuously
post within ten (10) days from tle issuance of this Decision
and Order the attached Notice where notices to employee are
normally postd. The Notice shall re,main posted for thirty (30)
consecutive days.

The District of Columbia Public Schools shall notifu the Public
Employee Relations Boar4 in uniting within fourteen (14)
business days from the issuance of this Decision and Order that
the Notice has been posted accordingly.

5. AFSCME Distict Council 20, Local 292I slo,ll have thirty
(30) business da1n from the issuance of this Decision and
Order to submit a statement of the actual costs incurred in
processrng the instant mater, together with associatd receipts,
to the Disfrict of Columbia Public Schools.

6. The District of Columbia Public Schools shall pay to AFSCME
Dishict Council 2A, Local 2921, the reasonable costs
associated with bringing this matter within thirty (30) business
days from tlre date it reeivs a statefirent of the actual costs
incund and associated receipts. The District of Columbia
Public Schools shall noti$ the Public Employee Relations
Boar4 in uriting ufien it has paid the reasonable costs to
AFSCME District Cormcil 20, I,aca,l 2921.

constitutes a faihne to bmgain in good faith and is an mfair labor practice under D.C. Official C.ode $ 1-
617.04(a)(s))).
t' Id.', see also Americm Federation of Government Employees, Incal 872 u District of ColumbiaWater md kwer
Authority,s2 D.C. Reg. 2474, Slip Op. No. 702, PERB Case No. 00-U-12 (2003) (holding that the Board will affirm
a Hearing Examiner's findings if the findings are reasonable, supported by the record, and consistent with Board
precedenQ.

3.

4.



Decisionand Order
PERB CaseNo. 12-E-10
Page 4

7. Punuant to Board Rule 559.1, this Decision and Order is final
upon issuance.l2

DC"S did notappeal or challengetheBoard's Order.r3

On or about September 6, 2012, AFSCME filed the instant Petition for Enforcemeng
alleging that as of that dat€, DCPS had "not complied with any portion of [the Board's Order in
Slip Op. No. 12991, inoluding and especially the requirements set forth in paragraphs 24...; nor
hatdl DC"S taken any steps tourard compliance with the order."l4 AFCSME"s Certifrcate of
Service that accompanied the Petition oertified that the Petition was duly served ub U.S. I!{ail
on: 1) DCPS' General Counsel; 2) a Supervisory Attorney with the D.C. Offrce of Labor
Relations and Collestive Bargaining; and 3) an Assistant Attorney General in the D.C. Office of
the Solicitor Creneral. " Notrvithstanding, DCPS did not file a response to AFSCME's Petition

m Analysis

As stated previously, &e questions before the Board in this Enforcement case are: has
DCPS fully complied with the Board's Order in Slip O.p. No. 1299, and if no! should PERB seek
enforcement of that Order in the D.C. Superior Court.'o D.C. Official Cde $ l-617.13(b) states
that 'the findings of the Board with respect to questions of fact shall be conclusive if supported
by substantial evidemce on the record considsed as a whole." Accordingly, PERB has the
authority to determine whether or not its own orders have been complied with as long as ir
conclusions are supportd by subsantial evidence from the whole record."

Additionallg PERB Rule 560.2 states that after a ptition for enforceurent has been filed
"'the rmpondrng party shall have ten (10) days from service to respond to the petition" PERB
Rule 560.3 directs that "fflailure by the responding party to file [a response] ...rnay be construed
as an admission of the petitioner's allqations."

In this matter, it is unconteted that AFSCME's Petition was duly served on DCPS and its
representatives and that DCPS thereafter faild to file a rosponse. Thus, in accordance with its
authority rmder D.C. Official Code $ l-61?.13(b), the Board coruifius DCPS" failure to file a
response as an admission of AFSCME s allqgation that DCPS has failed to comply with the
Board's Order in Slip Op. No. 1299. This finding is substantially bolsterd by the rmdisputed
facts that DCPS also did not: l) appeal or raise any clrallenges to the 2003 Applewhaite Award;
2) file an answer to AFSCME s 2005 udair labor practice complaint in PERB Case No. 05-U-
19; or 3) appeal or raise any challenges to the Board's findings and Order in Slip Op. No. 1299

r,2 AFSCME Local2921v. DCPS,supra,Op.No. 1299 *p.6,pERB CaseNo. 05-U-19.tt ,9, lPetitionat2).ra 
lPetition at 2).

15 (Petition at Cerr of Service).to sbe D.c. official code $ t-otz. tr@).
" Id.
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in PERB Case No. 05-U-19. Accordingly, AFSCME's Petition for Enforcement of the Board's
Order in Slip Op. No. 1299 is granted with tqro enceptions, as noted below.

A The Board Wiil,Seek Judicial Enforcement of Parasr4ph 2 of its Order in Slip Op.
No. 1299. PERB CaseNo. 05-U-19.

Paragraph 2 of the Board's Order of Slip Op. No. 1299 orderd DCPS to '"cease and
deist from violating D.C. [Ofiicial] Code $ l-617.04(a\(l) and (5)" by retusing to proccs goup
grievances filed by AFSCME and by failing to give prior notice when conducting a RIF as
required by the Applewhaite Award.'o In a ldarch 2, 2Ol5 email from DCPS' counsel to PERB,
DCPS assertd tha! since luly 26, 2Al2 $he date Slip Op. No. 12ve.- was issued), DCPS has
processed all group grievanc* submined by AFSCME and has fully complied with the
Applewhaite Award's notice rquirement nilren conducting RIFs.le However, in a March 3,
2015 email to PERB, DCPS' counsel also admitted that DCPS still has not procesed
AFSCME's June 15^, 2004 Grievance, which was the underlying Grievance at issue in PERB
Case No. 05-U-19.20 DCPS argued in its lUnrch 3 email that despite the Board's finding that
DCPS committed an unfair labor practice by failing to process the Grievance, the Board's Order
in Slip Op. No. 1299 only ordered DCPS to c€ase violating D.C. Official Code $ l-fi7.Aa@)()
and (5) golTg forward, and did not CI(presly ordo DC?S to refmc'tively proces AFSCME's
Grie\rance."

The Board wholly dismisses DCPS' contention. As mentioned prwiously, DCPS did not
challerrge or seek clarification of the Applewhaite Award. It did not file an Answer to
AFSCME's unfair labor practice complaint in PERB Case No. 05-U-19; nor did it challenge
PERB's final Decision and Order in PERB Case No. 05-U-19 (Slip Op. No. f299). Moreovo,
DCPS did not file a reponse to AFSCME's insant Petition for Enforcernent Based on DCPS'
failure to file timely responses in these cases, the Board declines to entertain DC?S" efforts to
now raise an argument that attempts to parse the language of the Board's Order in Slip Op. No.
1299."

Furthermorg in accordance with its aforementioned auhority under D.C. Otricial Code $
l-617.13(b), the Board finds that its Order in Slip Op. No. 1299 unquestiorably required DCPS
to process AFSCME's June 15, 2004 Grievance. Indeed" uihen the Board found that DCPS
violated D.C. Official Code $ l-61704(aX1) and (5) by failing to process the Crrievance, and
additionally when it ordered DCPS to cease violating D.C. Official Code $$ l-617.04(a)(l) and
(5), the Board rmdoubtedly intended for DCPS to cease violating the statuie by failing to process

t8 AFSCME lacal292I v. DCPS,supra,Op.No. 1299 atp.6,PERB CaseNo.05-U-19.
" E-mail from Mchael D. Levy, Stp.ruisory Auorney, Otiice of Collective Bargaining and Labor Relations, to
Colby J. Harmon, Attorney-Advisor, Rrblio Employee Relations Boar4 and Brenda C. Zwaek Parbrer, Mufphy
Aodo*", PLLC (N{ar. 02. 2015,06:0 lpm EST).
"" E-mail from Micbael D. Levy, Supervisory Atlorney, Offics of Collective Bargaining anrd Labor Relations, to
Colby J. Harmo4 Attomey-Advisor, Rrblic Eryloyee Relations Boar4 and Brenda C. Zwack Partnc, Murphy
Anderson, PLLC (l\4ar. 03, 2015, I l:l8am EST).
"'Id.
2 Sbe PERB Rules 520.7 and 560.3.
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not just all similar subsequent grievances, but that very Griwance as well. Thus, even if the
Board was to entertrain DCPS' contention that Slip Op. No. 1299 only required DCPS to proces
future grievances, that argume,nt would fail because the plain language of the Board's Order
clarly required DCPS to procss AFSCME's 2004 Crievance as well as all future similar
grievances. Thereforg beeuse DCPS has admitted drat it still has not processed AFSCME's
June 15" 2004 Grievance, PERB will seek judicial enforcement of paragraph 2 of its Order in
Slip Op. No. 1299 in the D.C. Superior Court unless full compliance with the paragraph is
documented to the Board viaFile & SerueXpress within 10 business days of the issuance of this
Decision and Order.ts

B. PERB Will Not Sek Judicial Enforcement of Paraqraphs 3 and 4 of its Order in Slip
Op. No. 1299. PERB CaseNo. 05-U-19.

The Board will not seek judicial enforcement of paragraphs 3 and 4 of its Order in Slip
Op. No. 1299, which required DCPS to "conspicuously post within ten (10) days from the
issuance of [Slip Op. No. l299l a Notice detailing its violations of D.C. Official Code $$ 1-
617.0a@)Q) and (5), and to "noti$r [PERB], in uriting, within fowteen (la) business days from
the isstmnce of [Slip Op. No. 12991that the Notice ha[d] been posted a6ps1dingly."'* In
conjunction with PERB's investigation of this case, DCPS' counsel sent PERB an email on
September 15,2014, which showed that DCPS did post the Notice for 30 days, but not until after
September 2A, 2A12, which was more than a month and a half after the Board issued Slip Op.
No. 1299 on July 29,2A12.2s In so doing DCPS clearly violated the Board's Order to post the
Notice within 10 days of the issuance of Slip Op. No.l29. It is firrther uncont€st€d that DCPS
violated the Board's Order to noti$ PERB in uniting within 14 busines days that the Notice had
been posted. Notrrithstanding" in an effort to pr€serve PERB's and tle D.C. Superior Court's
rcources, PERB will not seek judicial enforcement of paragraphs 3 and 4 of its Order in Slip
Op. No. 1299 n the D.C. Superior Court. However, tlre Board asserts in the sfiongest tenns
possible that the time limits the Board sets in its orders are not to be skirted or ignored.
Accordingly, in appropriate firure cases, the Board will not hesitate to seek judicial enforcement
of its orders in the D.C. Superior Court if parties violate the time periods that the Board sea.

C. PERB Will Not Seek Judicial Enforcement of Par,agraphs 5 and 6 of ie Order in Slip
Op. No. 1299" PERB CaseNo. 05-U-19.

The Board will not seek judicial enforcement of paragraphs 5 and 6 of its Order in Slip
Op. No. 1299, which (l) ordered AFSCME to submit to DCPS within 30 days of July 26,2012
(fie date Slip Op. No. 1299 was issued), "a statement of the actual costs incurred in processing
IPERB Case No. 05-U-191, together with associated receipc"; and (2) ordered DCPS to pay

a See Fraternal Order of Police/Departnrent of Corrections Labor Committee (on behalf of DexurAltm) v. District
of Cohmbia Depubnent ofCorrections, 59 D.C. Reg. 3919, Slip Op. No. 920 ilp.7,PERB Case No. 07-E42
A00T.24 AFSCME Local 2921 v. DCPS, supra,Op.No. 1299 atp.6, PERB Case No. 05-U-19.t E-mail from Micbael D. Levy, S,rp. rfu.y Auorney, Office of Collective Bargaining and Labor Relations, to
Colby J. Ilarmon, Auomey-Advisor, hrblic Eryloyee Relations Board (Sept 15,2014,03:06pm EDT).
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AFSCME the amount that AFSCME submitted within 30 business days after receiving it and to
therefter notiS PERB in lil.iting that it had done so.% During PERB's iwestigation of this
enforcement case' AFSCME'S counsel sent an email to PERB on September 15,2014, sbblg
that AFSCME could not confirm that it ever submitted to DCPS its statement of costs."
Thereforg because AFSCME did not timely comply with the Board's Order to submit a
sbtomeilrt of cosg to DCPS within 30 days of July 26, 2A12, the Board will not seek judicial
enforcernent of paragraphs 5 and 6 of its Order in Slip Op. No. 1299 rntheD.C. Superior Court.

D. Conchnion

Based on the foregoing and in accordance wittr its authority under D.C. Official Code $
l-617.13(b), the Board finds that DCPS has not complied with paragraph 2 of the Board's Order
in Slip Op. No. 1299, PERB Case No. 05-U-19. Accordingly, the Board will seek judicial
enforcement of that paragraph in the D.C. Superior Court unless full compliance with the
paragraph is documented to the Board raa File & Senve)(press within l0 business dap of the
issuance of this Decision and Order.28 Additionally, even tlough D(PS violatd the Board's
Orders to post a Notice deailing its violations of D.C. Official Code $$ 1-617.04(a)(1) and (5)
within 10 days of the issuance of Slip Op.No. 1299 andto notiSPERB within 14 business days
that the Notice had b€n posted, it is still appareilrt that DC?S did post the Notice. Thus, in an
effort to prs€n/e PERB's and the D.C. Superior Court's resources, PERB will not seek judicial
enforceurent of par4graphs 3 and 4 of iS Order in Slip Op. No. 1299= inthe D.C. Supoior Court
Finallg the Board finds that beeuse AFSCME did not timely comply wittr the Board's Order to
submit a stat€ment of cos8 to DCPS within 30 days of July 26, 2A1,2, the Board will not seek
judicial enforcement of paragraphs 5 and 6 of it Onder in Slip Op. No. 1299 :mtheD.C. Superior
Court

% apSCME tpcat 2921v. DCPS,sapra,Op.No. 1299 atp.6, PERB Case No. 05-U-19.27 E-mail from Brenda C. Zwad CLmset, O'Donnell, S"n**z & Anderson, PC, to Colby J. Harmon, Attorney-
Advisor, Public Enployee Relations Board, and Mchael D. LeW, Suprvisory Attorney, Office of Collective
Bargaining and Labor Relations (Sept 15, 2014, 03:23pm EDT).^ See FOP/DOCIC v. MC,sapra, Slip Op.No. 920 atp.T,pERB CaseNo.07-F42.
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ORDNR

IT IS HEREBY ORI}MED THAT:

1. AFSCME's Petition for Enforcement of Paragraph 2 of the Board's Order in Slip Op. No.
1299, PERB CaseNo. 05-U-19, is granted.

PERB will seek judicial enforcement of paragraph 2 of the Board's Order in Slip Op. No.
1299 n the D.C. Superior Court unless firll compliance with the Board's ordens in the
paragraph is documented to the Board raa File & SeweXpress within l0 busincs days of
the issuance of this Decision and Order.

AFSCME's Petition for Enforcernent of Paragraphs 3,4,5 and 6 of the Board's Order in
Slip Op. No. 1299, PERB Case No. 05-U-19, is denied.

Punuantto BoardRule 559.1, this Decision and Order is final upon issuance.

BY ORDER OX'THE PUBLIC EMPLOYEE RILAIIONS BOARI)

By t'nanimous vote of Board Chairperson Charles Murphy, and Memben Donald Wasserman,
Keith Washingtoa Yvonne Dixon, and Ann Hoffinan

I\{arch 19,2015

Washingto4 D.C.

3.
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This is to Gtify fut fte aftached Dmision md Ord€r in FERB Case No. l2-F-10, 9p. No. 1512 was
transmiCIod via File & SoveXpress and email to the folowing parties on this the 25' day of lMarch,
2015.

Brenda C. ZwacL, Esq.
MurphyAnderson, PIIC
1701 K Street, N.W., SuiteZtO
Washingtorq D.C. 20006
BZwack@murphypllc. com

Mchael Levy, Esq.
District of Columbia Office of
Labor Relations and Collective Bargsining

Ml4tu Sneet, N.W., Suite 320 North
Washington, D.C. 20001
Mchael.Levy@dc.gov

HollyM Johnson" Esq.
D.C. Office of the Attornw General
441 4h Street, N.W.,6trFloor South
Washington" D.C.20001
Holly.Johnson@dc.gov

RobertUtiger, Esq.
Disbict of Columbia Public Schools
12@First Srceq N.E., lOftFloor
Washington, D.C.2WO2
Robert.Utiger@dc.gov

VIA FILE & SERVE)(PRESS AI\D EMAIL

YIA FILE & SER\MXPRESS AI\D EMAIL

VtA XILE & SERVEXPRESS AI.YD EMAIL

VIA FIL,E & SM,\MXPRESS AND EMAIL

/s/ Colbv f Harmon


